governed by positive law. It thus appears somehow inappropriate when CSR is conveniently described as going beyond the requirements of the law. 3 The question then is why has CSR become so important for the operation of MNCs in Nigeria and why is the law taking a back seat? According to a report on Statoil, a Norwegian MNC in Nigeria: ''Because of past and present experiences with petroleum activity in the Niger Delta, with widespread environmental destruction and little or no economic development, the population is deeply suspicious towards oil companies. Because of this, Statoil has to prove itself when it comes to corporate social responsibility in Nigeria. '' 4 A closer look at the domestic forum (in this case Nigeria) would reveal that the gaps within domestic law, complimented by the absence of an enforceable international framework for controlling MNCs, have further amplified the importance of CSR. The strategic use of CSR is also true for other MNCs operating in Nigeria. However, commentators have been pointing out in recent times that the adoption of CSR as a strategy in Nigeria has failed to remove the suspicion and conflicts that exist between MNCs and other stakeholders. 5 
BRIEF HISTORY OF MNCs IN NIGERIA
The earliest MNCs entered the Nigerian jurisdiction during the colonial period under the British. It may therefore be instructive to note the trend of domestic law from this period in order to appreciate the dynamics of domestic regulations as regards MNCs. Nigeria is a former British colony and the British colonial administration established the basis of the modern Nigerian legal and institutional framework. One of the major aims of the British colonial administration was to make the colonies self sufficient and, at the same time, profitable. 6 This aim influenced major decisions that were taken in the country, which would later impact on the operations of corporations in those early days. A significant early development was that in 1900 all mineral rights were nationalized and vested in the British crown and in 1907, contrary to widespread traditional practices of communal landholding, all lands were also nationalized and vested in the British crown. 7 The policies of the colonial administration gave the pioneer British companies a free space in which to operate. The companies operated under a favourable legal regime because of their links to the colonial power which legislated for the country. 8 During the colonial era and before the discovery of oil, the most important mineral resource produced in Nigeria was tin. 9 To exploit this resource a British company, the Niger Company, set up the Naraguta Tin Mining Company under the charge of an engineer, HW Laws. In 1904, HW Laws led a military campaign on the location of the resource, the Jos Plateau, and took control of the area from indigenous people who were actively engaged in mining activities in the area. Though there was no official policy statement by the colonial government as to the displacement of indigenous people by the company, Lord Lugard, the head of the British administration in Nigeria stated that: ''Minerals can only be discovered and exploited by the science and capital of Europeans, and to them the government can provide at once more security and more control than native chiefs and can allocate the royalties for the good of the country as a whole. '' 10 Colonial administration and the oil industry 11 Steyn ''Oil politics in Ecuador and Nigeria'', above at note 6 at 180. 12 It has however been noted that this provision resulted in a paradox as the first company ever to undertake oil exploration in Nigeria (albeit unsuccessfully due to the First World War) was the German Bitumen Company. See PD Okonmah ''Right to clean environment: the case for the people of oil-producing communities in Nigerian delta' ' (1997) Legal developments after Nigeria's independence and the indigenization policy: a synopsis
Nigeria became independent in 1960 and legislative changes were introduced that somewhat altered the status quo. Shell-BP for example, as indicated above, had to surrender some of its oil concessions and other MNCs were allowed into the field. 17 Independence brought many more changes. Legislation was brought in to control some aspects of the operations of foreign companies including a number of major initiatives. The Exchange Control Act of 1962 18 set out the rules for investing nonresident capital in Nigerian businesses and defined methods for transferring foreign interests to non-residents and residents. Section 10(1)(a) of the act significantly restricted foreign exchange transactions in Nigeria by providing that: ''No person shall, except with the permission of the Minister (a) transfer any security or create or transfer any interest in a security, to or in favour of a person resident outside Nigeria''. The act thereby restricted the ability of foreigners, including corporations, to enter the Nigerian market. The act further restricted repatriation of foreign investment without the authorities' approval. Similarly the Nigerian Immigration Act of 1963 required a foreigner to obtain permission to set up or operate a limited liability company. 19 A major development was the introduction by a military government in 1968 of the first local company law after independence. 20 The Companies Act introduced the requirement for a foreign corporation to reincorporate as a Nigerian company before it could operate in Nigeria. This requirement is still part of Nigerian law. 21 We shall return to the implications of this requirement later in this article. The rationale for this move must be viewed in the context of the importance attached to sovereignty by nascent states of the south at independence. 22 The Nigerian indigenization policy Like most other nascent nations at independence, Nigeria's perception of foreign MNCs was laden with distrust. The general belief was that MNCs, because of their close linkage with the past colonialists, might impede economic development. 23 The country's leaders in the 1970s thus perceived the process of indigenization as a way of asserting the nation's right under international law to exercise sovereignty over natural resources in her territory, to regulate foreign participation and exercise the right to naturalize such investments. 24 After independence, successive governments were initially interested in nationalizing a limited sector of the Nigerian economy such as airlines, shipping and external communications. 25 This arrangement still left a vast swathe of the Nigerian economy under the control of foreign MNCs. This selective attempt, however, did not deter the domination of the Nigerian economy by foreign MNCs.
The Nigerian government decided to adopt a more rigorous strategy in its second National Development Plan (1970) (1971) (1972) (1973) (1974) , which was to embark on partial and sometimes total nationalization of foreign controlled enterprises. 26 However, when the enabling legislation was passed two years later (the Nigerian Enterprises Promotion Decree 1972), it proposed a gradual indigenization of the economy through the transfer of foreign holdings to indigenous people. 27 It aimed to increase local participation but not eliminate foreign investment. The approach was not effective and the law was generally viewed as not achieving its aims. 28 A paradigm shift came about in the 1980s with the emergence of economic liberalization, deregulation and the privatization of state owned corporations and interests. The Enterprises Promotion Act 1989 was introduced which repealed the Nigerian Enterprises Promotion Decree of 1977. The new act was Nigeria's first step towards the deregulation and liberalization of its economy. The act opened the field once again for 100 per cent foreign participation in most sectors of the Nigerian economy, subject to necessary approvals by the government. 30 Since then, Nigeria has wholeheartedly embraced the neo liberal free market economy and has embarked on massive privatization and commercialization of the economy. 31 The Nigerian context today Today MNCs dominate major sectors of the Nigerian economy, including manufacturing, construction, petrochemicals and telecommunication. However their impact is most felt in the oil production and extraction industry. Nigeria is currently the largest producer of crude petroleum in Africa, the fifth largest producer within the Organization of the Petroleum Exporting Countries (''OPEC'') and the eighth largest exporter of crude oil in the world. Today Nigeria earns over 95 per cent of its export revenue from the oil and gas sector, accounting for over 40 per cent of gross domestic product. 32 The major MNCs in today's Nigeria include the Anglo-Dutch Royal Shell (''Shell''), 33 proportionately to the cost of carrying out the oil operations and receives a share of the production in the same proportion.
NIGERIAN LAW AND THE CONTROL OF MNCs
There are several areas of Nigerian law that impact on the operations of MNCs in varying degrees. These include company law, human rights law, criminal law, tort law, labour law and anti-corruption laws. Several cases have been brought under domestic tort law with very limited success because of inherent procedural problems. 35 Other areas of Nigerian law have been less explored in this respect. This article posits that there are potential developments in Nigerian company law and human rights law which may prove more effective in the control of MNCs. Domestic company law is a major way in which a state controls corporations, both local and foreign, within its jurisdiction. This is because company law gives life to the company, specifies its working parameters and also specifies the circumstances in which a company may end the life given to it under the law. 36 This article therefore considers in the following sections the extent to which provisions of Nigerian company law have impacted on MNCs and the implications of Nigerian company law for the control of MNCs.
A brief history of Nigerian company law
The abolition of the slave trade and the formal establishment of British authority over its Nigerian colony saw a rapid growth in both internal and external trade in 19th century Nigeria. 37 The early companies in Nigeria were British based. By virtue of colonial statutes enacted between 1876 and 1922, the laws applicable to companies in Nigeria at this time were the ''common law, the doctrines of equity, and the statutes of general application in England on the first day of January, 1900'' subject to any later relevant statute. 38 The implication of this approach was that common law concepts, such as the concept of the separate and independent legal personality of companies as enunciated in received into Nigerian company law and have since remained part of the law. 40 However, with the continued growth of trade, the colonialists felt it necessary to promulgate laws to facilitate business activities locally. The first company law in Nigeria was the Companies Ordinance of 1912, which was a local enactment of the English Companies (Consolidation) Act 1908. Later versions of Nigerian company law were also modelled on the laws in England. Nigeria's current company law (now known as the Companies and Allied Matters Act 1990 (''CAMA'')) is largely modelled on the British Companies Act 1948. 41 
MNCs and national companies: a clarification of terms
It is important to note the difference between an MNC as an entity and a company incorporated under domestic company law. Kamminga described an MNC as ''a legal person that owns or controls production, distribution or service, facilities outside the country it is based.'' 42 According to Jagers: ''The common feature of these large and often rather opaque corporations is that they operate across national borders. Operating in many different countries places these corporations outside the effective supervision of domestic and international law, which can result in a deficiency.'' 43 In Dine's view, ''multinational and transnational companies do not exist as an entity defined or recognized by law. They are made up of complex structures of individual companies with an enormous variety of interrelationships.'' 44 An incorporated company under domestic law is, however, an abstract concept, which is an invention of the domestic law. While individual companies incorporated under the law are strictly subject to the law under which they are incorporated, the MNC is made up of a network of corporations, which are incorporated in different jurisdictions, and it carries on business across different jurisdictions. The consequence of the multi jurisdictional nature of MNCs is that the ability of a host jurisdiction to control MNCs is limited to their manifest presence within that host jurisdiction. In most cases in Nigeria, the presence of an MNC is manifested by the establishment of a subsidiary of the company under Nigerian law, to operate on behalf of the parent company. 
Local incorporation as a strategy for control
As stated earlier, the first measure aimed at controlling MNCs directly was introduced by the Nigerian Companies Act 1968. The act introduced the requirement of local incorporation with the aim of bringing MNCs under the ambit of Nigerian company law and making them comply with requirements under the act such as disclosure of accounts, and regulation of directors and shareholders. This provision remains part of Nigerian company law. Section 54 of the CAMA provides:
''Subject to sections 56 to 59 of this Decree every foreign company which before or after the commencement of this Decree was incorporated outside Nigeria, and having the intention of carrying on business in Nigeria shall take all steps necessary to obtain incorporation as a separate entity in Nigeria for that purpose, but until so incorporated, the foreign company shall not carry on business in Nigeria or exercise any of the powers of a registered company and shall not have a place of business or an address for service of documents or processes in Nigeria for any purpose other than the receipt of notices and other documents, as matters preliminary to incorporation under this Decree.''
It must be observed that this provision is unique to Nigerian company law as English company law (which was the model for the Nigerian law) has no such provision. In England, a foreign company is not required to reincorporate but must file the names and addresses of the persons authorized to accept service on its behalf with the registrar of companies. 45 Ogowewo has challenged the utility of this requirement which, according to him, only has symbolic value and constitutes an unnecessary restriction on foreign investment. 46 A worrisome aspect of the provision in the context of this article is that it makes it easier for the parent companies of MNC subsidiaries in Nigeria to deny liability for any adverse consequence of the operations of their subsidiary, since the subsidiary is incorporated and legally recognized as a Nigerian company. This argument was canvassed in a suit brought by a community in the oil producing area against Mobil and its parent company in the US. 47 Another implication of this legislation is that it may impede the ability of Nigerians seeking redress from MNCs to approach the home jurisdiction of the parent companies. The exact rationale for retaining this legislation in Nigerian law is unclear. This is more so because foreign companies are subject to the Nigerian jurisdiction by the fact that they are doing business in Nigeria and not just because they are incorporated in Nigeria. This is in line with practices in other common law jurisdictions. 48 Furthermore, section 60 of the CAMA allows foreign companies to sue and be sued in Nigeria in their name or the name of their agents. The Nigerian courts have held that a company incorporated other than in Nigeria can bring an action in the Nigerian courts. 49 The section is therefore an unnecessary provision which is counterproductive.
Groups of companies under Nigerian law
The next issue to examine is the approach of Nigerian company law to groups of companies and to see whether this has any impact on the operations of MNCs. The main question here is whether an MNC can be held liable for the acts of its subsidiary under Nigerian law. The default rule in Nigeria, as in other common law jurisdictions, is that a holding company and its subsidiaries are each distinct and separate legal persons. 50 It is also the position of Nigerian law that a subsidiary is not an agent of the parent company but a different entity. 51 However, theoretically it may be possible to proceed against the parent company of an MNC under Nigerian law in very limited circumstances, but the problem with this possibility is the difficulty in enforcing any judgment obtained. As stated earlier, a foreign company, regardless of whether or not it is incorporated in Nigeria, can sue and be sued in the Nigerian courts if it does business in Nigeria. Secondly, Nigerian company law recognizes the relationship between holding, subsidiary and wholly-owned subsidiary companies. According to section 338 of the CAMA, a company is deemed to be a holding company of another if the company is its subsidiary 52 and a company is deemed to be a subsidiary of another if that other company is a member of it and controls the composition of its board of directors or holds more than half of its nominal equity share capital or if the other company is a subsidiary of any company which is that other's subsidiary. 53 The CAMA further provides that a body corporate is deemed to be the wholly owned subsidiary of another if it has no member except that other's wholly owned subsidiaries and its or their nominees. 54 Under the CAMA, the veil of incorporation of the subsidiary may be lifted to reach the holding company in certain circumstances. The veil may be lifted in order to ensure compliance with the requirement to prepare financial statements, where a group of companies is virtually a partnership and where one company is a trustee of another. 55 Furthermore, the veil may be lifted where the Corporate Affairs Commission (established under section 1 of the CAMA) is investigating the affairs of a company under section 316, or where a company is acting as an agent of shareholders or is created as a sham. 56 The court is also empowered to disregard the legal personality of a subsidiary in appropriate cases in the interests of justice. The last ground is wide and could accommodate a variety of issues.
However, the limitation in lifting the veil of the subsidiary of an MNC to reach the holding company has been pointed out by the leading authority on Nigerian company law, Orojo. He noted that the fact that a Nigerian company has a wholly owned subsidiary in a foreign country would not make the Nigerian parent company subject to the jurisdiction of that foreign country, and that, if the foreign country gives judgment against the Nigerian parent company, the Nigerian courts would refuse to enforce it. 57 It is opined that other jurisdictions would take similar approaches to any attempt by a Nigerian court to reach the parent company of a Nigerian subsidiary based abroad. According to Dine, a subsidiary is more than likely to be viewed as a separate entity in the host state in the unlikely event that the veil is lifted and the parent company found liable, making it difficult to enforce any judgment obtained in a foreign country. 58 
Mandatory disclosure requirements under company law and MNCs in Nigeria
Mandatory disclosure requirements present an important strategy by which the law is being employed to promote CSR. The debates on corporate governance since the 1990s have led to a wider range of disclosures beyond the financial situation of the company. Disclosure regimes are gradually, if slowly, changing to reflect these developments in business activities. Villiers however argued in her book, which is an overview of the system of corporate reporting in company law, that problems exist in the disclosure regime, partly because it fails to keep pace with the speed of changes in business activities and partly because its character is shaped by the ''The corporate reporting and disclosure system is closely tied to the profit maximization goal of shareholders and therefore focuses primarily on financial accounting and reporting. This narrow focus influences developments relating to social and environmental reporting so that stakeholder advocates are likely to be disappointed if they rely on the disclosure system in its present form to take their objectives forward. '' 60 In the UK for example, the new business review requirement in the directors' report which replaced the erstwhile operating and financial review and directors' report legislation, 61 though not as comprehensive as the earlier legislation, requires directors of businesses other than small businesses to report on non-financial matters such as environmental and employee issues. Any company which fails to comply with the requirement will be liable to civil penalties. Furthermore, the financial reporting review panel (under the financial reporting council) is legally empowered to review company directors' reports and may go to court if necessary to compel a company to revise its report. 62 France also amended her laws in 2001 to require extensive disclosure of social and environmental issues by corporations. Notably article 116 of the New Economic Regulation of France made it mandatory for all companies traded on the French Stock Exchange to employ ''triple-bottom-line'' reporting. The article requires companies to give detailed reports on environmental, labour, community involvement, and health and safety information in its annual report.
Disclosure requirements under Nigerian law
Despite the overarching importance of promoting corporate responsibility in the Nigerian environment, little attention has been paid to utilizing social reporting as a means of promoting the responsibility of corporations in the country. Prior to 1968, there was no provision for mandatory reporting of any form under Nigerian company law. The 1968 Companies Act introduced the concept of mandatory reporting which was modelled on the disclosure provisions in the British Companies Act 1948. The scope of the disclosure requirements under the act has been expanded under the current CAMA. Section 331 of the CAMA requires every company to keep accounting records sufficient to show and explain the transactions of the company. In addition it must disclose with reasonable accuracy the financial position of the company. The record must contain entries from day to day of all monies received and expended by the company and matters in which such transactions were made. It must also contain a record of the assets and the liabilities of the company. The records are required to be kept in the registered office of the company or other places in Nigeria as the directors may think fit and should at all times be open to inspection by the officers of the company. 63 Section 334 of the CAMA mandates the company's directors to prepare a financial statement in respect of each financial year. The information required to be disclosed includes: a) statement of the accounting policies b) the balance sheet as at the last day of the financial year c) a profit and loss account or, in the case of a company not trading for profit, an income and expenditure account for the financial year d) notes on the accounts e) the auditor's report f) the directors' report g) a statement of the source and application of funds h) a value added statement for the financial year i) a five-year financial summary j) in the case of a holding company, the group financial statement. 64 An interesting aspect of the requirements is the provision in (h) that the statement should include ''a value added statement for the financial year''. The leading authority on Nigerian company law described this as ''a requirement to report the wealth created by company during the financial year and its distribution among various interest groups such as the employees, governments, creditors, proprietors and the company''. 65 The provision is thus tied to financial reporting. The only exceptions under the act are three heads of information relating to the employment of disabled persons, health, safety and welfare at work of the company's employees, and employees' involvement and training; these must be included in the annual report. 66 These requirements are however too narrow to encompass the disclosure requirements envisaged in the CSR debate. Reporting requirements under the current law in Nigeria are largely fixated on financial reporting, do not accommodate issues raised within the CSR debate, and have not followed developments in other parts of the world.
The discussion so far has shown that, despite the potential of domestic company law as a tool for controlling MNCs, Nigerian company law has failed to rise to the challenge. While inhibiting in one respect the ability to reach the parent companies of MNCs, Nigerian company law also failed to develop to meet modern realities in companies' operations. Considering the importance of CSR and the control of MNCs within the Nigerian context, it is rather surprising that there has been no significant attempt to utilize the potential of company law in this respect. A significant development that underscores the unresponsiveness of the Nigerian corporate law regime to these challenges is the lacunae in the code of corporate governance introduced in Nigeria in 2003. While other African countries that introduced code of corporate governance in the last decade have followed an inclusive model of corporate governance that incorporates other stakeholder issues in varying degrees, the Nigerian code of corporate governance is a notable exception, retaining the traditional shareholder-centric model of corporate governance. 67 While Nigerian company law has largely been ineffective in the face of the challenges posed by MNCs, some recent developments in the area of human rights law hold out viable possibilities. The next part of this article discusses these developments. Later, the article proffers some suggestions for law reform in Nigeria.
MNCs AND HUMAN RIGHTS IN NIGERIA
The question of the extent of the violation of human rights by MNCs in Nigeria has been the subject of considerable debate. The reason for this is that, because of the paucity of legal mechanisms for ventilating human rights abuse complaints against MNCS, many of the issues remain at the level of allegations by citizens and civil society organizations, both local and international. Of note, however, are cases brought in respect of MNCs' human right abuses under the Alien Torts Act in the US and the African Commission on Human and Peoples' Rights. 68 There is however a general consensus among writers on the subject that there are important issues implicating human rights violations emanating from the operations of MNCs in Nigeria. 69 It would be pertinent to start this part of the article with a synopsis of the human rights sphere in the country. The human rights sphere under Nigerian law
Since independence, Nigeria has included provisions on human rights in its constitution. The first set of fundamental rights and basic freedom provisions were introduced into the Nigerian constitution on the advice of the Willink Commission set up by the British colonial administration to consider the position of minority groups in relation to majority groups after independence. 70 The original agitation of the minorities was for the creation of separate states for them. However the Willink Commission recommended the inclusion of fundamental rights provisions in the Nigerian constitution as an effective way of dealing with minority issues. 71 The Nigerian Independence Constitution of 1960 therefore contained provisions on human rights, which have featured in all subsequent constitutions. It must be observed that the constitutional provisions were suspended under the various military governments that intervened in Nigeria's governance at various times in the past, hindering the promotion and protection of human rights. The constitutions before 1979 concentrated on natural rights, ie inalienable rights including rights to life and pursuit of happiness, freedom of speech, freedom of association and equality before the law. Little attention was paid to civil and political rights, while economic, political and social rights were largely ignored. 72 The 1979 constitution, introduced to usher in a new democratic dispensation, widened the scope of rights. Substantive rights were widened to include the rights to life, dignity of the human person, personal liberty, private and family life, freedom of expression, press, peaceful assembly and association, freedom from discrimination, and ownership of property. 73 The constitution also contained procedural rights, including the rights to habeas corpus, public hearing, counsel of choice, and information in an arrest or detention, the presumption of innocence in criminal trials, and protection from ex post facto laws, double jeopardy and self incrimination. Lastly the constitution prevented the government from acquiring any private property without prompt payment of compensation. Furthermore it placed a duty on the government to provide opportunities to any person claiming such compensation (including a right of access for the determination of his interest in the property and determination of the compensation payable) in a court of law, tribunal or other body having jurisdiction. The 1979 constitution introduced into Nigeria for the first time certain political, social, educational and economic rights. These rights were contained in chapter II of the constitution under the heading ''Fundamental objectives and directives of principles of state policy''. However, by virtue of section 6(6)(c) these rights were non-justiciable, a position confirmed by the courts for over three decades after the introduction of the rights. 75 Section 15 of the constitution placed an obligation on the government to: provide adequate facilities to encourage free mobility of people, goods and services; secure residence rights for every citizen; encourage intermarriage among various groups; and promote or encourage the formation of associations that cut across ethnic, linguistic or other social barriers. Section 17 covered social rights, including: the right of equality, obligations and opportunities before the law; the duty of government to act humanely; the independence, impartiality, integrity of and easy accessibility to the courts of law; the opportunity to secure adequate means of livelihood and to secure suitable employment; just and humane conditions of work and adequate facilities for leisure and for social, religious and cultural life; safeguards as to health and safety in the workplace; adequate medical and health facilities for all persons; the right to equal pay for equal work; protection of children, young persons and the aged, and provision of public assistance in case of need. Section 18 covered educational rights and the rights and responsibility of government to eradicate illiteracy by providing (when practicable) free, compulsory and universal primary education, free secondary education, free university education, and free adult literacy programmes.
It must be observed on a general note that section 41 of the 1979 constitution allowed the government to derogate from the provided rights, in the interests of defence, public safety, public order, public morality, public health or for the purpose of protecting the right and freedom of other persons. The High Courts in Nigeria are vested with the responsibility of adjudicating on the enforcement of the human rights provisions in the constitution. Though the 1979 constitution was replaced in 1999 with the 1999 constitution, the provisions in respect of human rights have remained the same.
An interesting development occurred in 2002 when the Supreme Court of Nigeria ruled, for the first time, that the rights contained in chapter II of the constitution (fundamental objectives and directives of principles of state policy) may be enforceable in certain circumstances and also against private persons. In Attorney General of Ondo State v Attorney General of the Federation and 35 Others, 76 one of the issues that the Supreme Court had to determine was whether a law made by the National Assembly pursuant to sections 13 and 15 (5) well be so, if narrow interpretation is to be given to the provisions, but it must be remembered that we are here concerned not with the interpretation of a statute but the Constitution which is our organic law or grundnorm. Any narrow interpretation of its provisions will do violence to it and will fail to achieve the goal set by the Constitution. Corruption is not a disease which afflicts public officers alone but society as a whole. If it is therefore to be eradicated effectively, the solution to it must be pervasive to cover every segment of the society.'' (Emphasis added)
The court went on to hold that, even though the provisions of the chapter are unenforceable, the National Assembly has the power to legislate on the provisions and make them enforceable against government bodies and private persons. According to the court, item 60(a) of the exclusive legislative list of part 1 of the second schedule to the Nigerian constitution empowers the National Assembly to legislate for the federation or any part of it for the purpose of promoting and enforcing the observation of the fundamental objective and directive principles contained in chapter II. Therefore, any step taken by the National Assembly in the furtherance of the above is valid and enforceable in the court. Therefore, these provisions may potentially be more potent than was earlier thought. It is significant to note that a similar approach was taken by the South African court in respect of section 7(2) of the constitution of South Africa which requires the state to respect, promote and fulfil the rights in the Bill of Rights. The court held that the section applied also to provisions that are considered non-justiciable. According to the court, ''given that socioeconomic rights are expressly included in the Bill, the question is not whether they are justiciable, but how to enforce them in a given case''. Furthermore, Nigeria has ratified the African Charter on Human and Peoples' Rights (the ''African Charter'') 79 and subsequently incorporated it into domestic law through the African Charter on Human and Peoples' Rights (Ratification and Enforcement) Decree. 80 The provisions of the African Charter have been held to be part of Nigerian domestic law, 81 which can be enforced through the procedure provided under the Nigerian constitution. 82 In Abacha v Fawehinmi 83 the Nigerian Supreme Court had the opportunity to clarify the status of the African Charter under Nigerian law. In that case, Gani Fawehinmi, a human rights activist and lawyer in the country had been arrested and detained for a week without being presented with an arrest warrant or given reasons for his arrest. He was held in total isolation before being transferred to another prison. Fawehinmi challenged the detention on the ground that it violated his fundamental rights under Articles 4, 5, 6 and 12(3) of the African Charter. The Supreme Court held that, since the African Charter had been incorporated into Nigerian domestic legal system, it was a statute with international flavour. Therefore if there is a conflict between it and another domestic statute, its provisions will prevail over those other statutes, because it is presumed that the legislature does not intend to breach an international obligation. It was held that the African Charter possesses a ''greater vigour and strength than any other domestic statute''. Controlling MNCs through human right provisions: the case of Gbemre v Shell and Two Others (''Gbemre v Shell'') 84 A development that signalled the possibility of using human rights provisions for the purpose of controlling MNCs in Nigeria came with the decision in Gbemre v Shell. Before delving into the decision, it would be pertinent to highlight the background to the case.
Background
More gas is flared in Nigeria than anywhere else in the world. 85 Oil companies flare gas because they found it more profitable to do so where oil deposits are mixed with gas. 86 Gas flaring causes pollution in the local environment affecting humans, animals and vegetation and has also been said to contribute to climate change. 87 According to a report:
''The air pollution stems firstly from the sheer quantities of hydrocarbons being burnt off, but also because the gas being burnt is not only natural gas (mostly methane), but also heavier gas types and pollutants like hydrogen sulphide (H2S), which give off more air pollution. In addition to nitrogen and sulphur oxides (which cause respiratory problems and acid rain) and unburnt methane26, the flaring also gives off cancer inducing benzene and other toxic gases. In addition you have CO 2 , which is not a big local problem, but should worry the global community, and indeed Africa and Nigeria, which can be hit pretty hard by global warming. The CO 2 emissions from flaring in Nigeria were estimated at 34 million tons for the year 2002.' ' 88 It has been reported that local people exposed to gas flaring complained of respiratory problems such as asthma and bronchitis and other ailments such as cancer, leading to premature death. 89 It has also been alleged that gas flaring contributes to acid rain which corrodes villagers' buildings. Local people also complained of intense heat and roaring noise emanating from gas flaring. 90 This practice of flaring gas is in contrast to practice in the western world where associated gas is used or re-injected into the ground. In western Europe, for example, 99 per cent of associated gas is used or re-injected. 91 The Nigerian government's efforts to contain the problem have been suspect and this is largely due to institutional capture because of the heavy reliance of government on revenue from the industry. Under the Associated Gas Re-injection Act of 1979, which was the first piece of legislation to deal with gas flaring in Nigeria, oil companies were asked to submit schemes for the viable utilization of all associated gas and reinjection programmes. All companies were to stop flaring gas by 1 January 1984. A drastic penalty of forfeiture of all concessions was to be imposed for flaring after that date. However the government eased the provisions of the law before it could take full effect in 1984. The government enacted the Associated Gas Re-injection Act (Continued Flaring of Gas Regulations) 1984 and The Associated Gas Re-Injection (Amendment) Decree no 7 of 1985 which permit a company engaged in the production of oil and gas to continue to flare gas in a particular field or fields if a ministerial certificate is issued to that effect. It is unclear whether such certificates are issued in Nigeria because the issuance or non-issuance of such certificates is not made public and cannot be challenged by a private individual. 92 Furthermore, the discharge in harmful quantities of any hazardous substance into the air or upon land and waters without lawful permission is criminalized under sections 21(1) and (2) of the Federal Environmental Protection Act. 93 However the use of the phrase ''lawful permission'' gives the government the discretion to permit the flaring of gas by companies.
Gbemre v Shell
This case was brought by Jonah Gbemre on behalf of himself and the Iwhereken Community in Delta State, in the Niger Delta area of Nigeria against Shell Petroleum Development Company Nigeria Ltd, the NNPC and the Attorney General of the federation. The case was brought under the fundamental rights enforcement procedure in the Nigerian constitution, alleging violations of both constitutional provisions and the African Charter. The plaintiffs claimed that the oil exploration and production activities of Shell, which led to incessant gas flaring, had violated their rights to life and the dignity of the human person under sections 33(1) and 34(1) of the constitution and articles 4, 16 and 24 of the African Charter. The plaintiffs alleged that the continuous gas flaring by the company had led to poisoning and pollution of the environment which exposed the community to the risk of premature death, respiratory illnesses, asthma and cancer. They also alleged that the pollution had affected their crop production thereby adversely affecting their food security. They claimed that many of the natives had died and many more were suffering from various illnesses. The community was therefore left in a state of gross underdevelopment.
The defendants opposed the case on several grounds, including that those articles of the African Charter do not create enforceable rights under the Nigerian fundamental rights enforcement procedure. However they failed to follow up their arguments during the proceedings due to procedural issues. 94 The judge therefore proceeded to judgment without any findings of fact, which rendered the judgment bereft of any in-depth legal analysis. In its judgment, the court held that the constitutionally protected rights include rights to a clean, poison-free, pollution-free environment and that the actions of Shell in continuing to flare gas in the course of its oil exploration and production activities in the plaintiffs' community violated their right to life and/or the dignity of the human person under the constitution and the African Charter. Even though there is no apparent justiciable right to a ''clean poison-free, pollution-free and healthy environment'' under the Nigerian constitution, the court relied on a cumulative use of constitutional provisions with the provisions of the African Charter (especially article 24) to recognize and apply a fundamental right to a ''clean poison-free, pollution-free and healthy environment''. 95 This is in line with the decision of the African Commission in the SERAC case, though the Nigerian court did not refer to the case in its judgment. 96 The implication of this decision is that there is a possibility of resorting to the African Charter for rights which are not available under national law.
The plaintiffs' counsel further argued that the provisions of the Associated Gas Re-injection Act (Continued Flaring of Gas Regulations) 1984 and The Associated Gas Re-Injection (Amendment) Decree no 7 of 1985 which allow for continuation of gas flaring are inconsistent with the right to life (which includes the right to a healthy environment) guaranteed under the constitution. The court agreed with this argument and held that legislation permitting flaring of gas in Nigeria, with or without permission, is inconsistent with the Nigerian constitution and, therefore, unconstitutional. The court therefore directed the Attorney General of the federation 94 Counsel to Shell and the NNPC had several times during the proceedings sought unsuccessfully to delay the action following which the court was constrained to foreclose further defence. and the minister of justice to take steps to amend relevant legislations governing gas flaring to bring them in line with provisions on fundamental rights under the Nigerian constitution. The significance of this is that fundamental rights protection is held as an objective which other regulations must meet in order to be valid under the law. This clearly invalidates the discretion given by extant legislation to the government to permit gas flaring as it deems fit. The court consequently restrained the company from further gas flaring in the plaintiffs' community. This case introduced a significant shift in the control of MNCs under Nigerian law as human rights provisions were relied on for the first time. It is also significant to note that the provisions employed were not only constitutional provisions, but also provisions in the African Charter, which is wider. Unlike the procedural limitations that have for example attended tort based claims, 97 the human rights approach enabled the court to grant an injunction to protect rights considered to be fundamental and which should not be ignored on a balance of convenience test, as in the case of an injunction under tort law. Another significant point to note here is that the fundamental right enforcement procedure is much faster than other litigation procedures in Nigeria. This case took less than a year to conclude compared with other cases brought using other procedures which take an average of three years in the court of first instance. 98 Furthermore, the decision also explicitly recognized the duty of non-state actors, ie corporations, vis-à-vis human rights, which signals the possibility of the horizontal application of human rights provisions to corporations in Nigeria.
CONTROLLING MNCs UNDER HOST STATE LAW: POSSIBILITIES IN NIGERIA
From the foregoing discussions, it is the opinion of this writer that, despite obvious gaps within the domestic context, there are opportunities for the control of MNCs which may be supported and complemented by regional and international arrangements. These opportunities are also considered as ways by which the law can robustly work with CSR to make the concept more meaningful.
Maximizing the benefits of Gbemre v Shell
The decision in Gbemre v Shell has thrown light on a possibility which has not received much attention in the Nigerian context. The decision has not only shown that the human rights approach is practical and realistic but that it also has some significant advantages over other approaches within 
Reforming Nigerian corporate law and governance
This article posits that there is a need to reconstruct the role and purpose of corporations under Nigerian company law and governance structure in order to make MNCs more responsive to issues raised in the CSR discourse and to make them more amenable to control. A step forward in this direction would be to move Nigerian corporate law and governance structure closer to the dominant model in the European Union, the social / stakeholder inclusive model of corporate governance. While it is acknowledged that the EU model has developed over time through many different legislative paths, including employment legislation, social security and central planning in the construction of the corporation as a social actor, this article suggests that some key elements of Nigerian company law could be modified as a first step in an attempt to reconstruct the purpose of the corporation in line with the social model. The model currently followed in Nigeria, based on the Anglo-Saxon / US contractarian, private, shareholder-wealth-maximization model, has proved irrelevant in addressing the issues raised by the operations of MNCs. 100 The model is not only problematic from other stakeholders' perspectives but also constrains the ability of MNCs to address conflicting demands made on them in consequence of their operations. Furthermore, the model ignores the local context in which MNCs operate and distances the corporation from society. While this article does not suggest doing away with the private structure of corporations, it advocates harnessing the potentials of the private structure for the public interest. Addressing other stakeholders' issues will not be possible without making reforms to corporate law in a way that opens up corporations to other stakeholder issues. It is in the light of this that this article urges a shift in Nigerian corporate governance to the European Union's progressive, public and stakeholder-protection model. This article posits that such a shift would effectively reposition corporations within the context of their operations. Directors' duties under the CAMA should be widened to include duties to other stakeholders. At present, under the CAMA, company directors owe duties only to the company (interpreted as its shareholders), and therefore have no legal responsibility or capacity to embark on any other duty apart from their duty to the company and its shareholders. 101 The proposed change would allow the directors to take appropriate account of the interests of non-shareholding stakeholders. As a start, other stakeholders should be defined to include employees and people within the area of a company's operations who are directly affected by its activities. The new legislation on directors' duties in Britain is instructive in this regard. 102 Furthermore directors' reports under the act should include reporting on companies' social and environmental performance. At present, the directors' report requirement under section 342 of the CAMA relates solely to the company's financial performance, while three additional heads of information must be included in the annual report. 103 A further possibility is to amend the Code of Best Practices on Corporate Governance in Nigeria 104 to include non-shareholder stakeholder issues. Presently the code only addresses three narrow areas of corporate governance, which include the board of directors, the shareholders and audit committee. 105 The code could spell out minimum standards expected of corporations with regard to non-shareholding stakeholders. The voluntary nature of the code has rendered it largely ineffective since its adoption. It may therefore be necessary to create an enforcement / monitoring mechanism for its provisions.
It is further suggested that section 5 of the CAMA, which mandates foreign companies to be locally incorporated before they can carry on business in Nigeria, be expunged from the law as it is counterproductive. It only provides a stronger shield for parent companies of MNCs without being of any special advantage to the country.
CONCLUSION
This article has explored the legal and institutional framework for the control of MNCs in Nigeria. It noted that, because of the colonial nature of the origin of the Nigerian law and the close linkage between MNCs and the colonial authorities, the pre-independence legislation in Nigeria was skewed in favour of MNCs. The colonial past has also influenced the post independence attempt to put some measures of control over MNCs. The gaps within the local context have left many issues that should be governed by law within the CSR domain. Despite this scenario, it is posited that there are opportunities under Nigerian law for the effective control of MNCs. The article has examined various areas of company law and human rights law and their implications for the control of MNCs. It went further to identify areas of Nigerian law which need reform in order to work effectively with issues raised by CSR. The article's position is that a domestic minimum standard is essential before other regional and international arrangements can be effective.
